§§1941.68-1941.70

agency under Public Law 103-354 441-17
in such cases has been issued.

(c) Form FmHA or its successor agency
under Public Law 103-354 440-26, ‘‘Con-
sent and Subordination Agreement.”” Un-
less otherwise provided by a State sup-
plement, this form rather than a sever-
ance agreement will be used in UCC
States when a security interest is
taken in property after it has become a
fixture.

(1) If a debt on an item which has al-
ready become a fixture is being refi-
nanced, consent and subordination
agreements will be signed before re-
leasing loan funds to the creditor. In
all other cases in which a security in-
terest is being taken on an item that
already has become a fixture, consent
and subordination agreements will be
signed no later than the time of loan
closing.

(2) Consent and subordination agree-
ments will be taken only in those cases
in which the fixture is placed on the
real estate before the financing state-
ment and security agreement covering
the fixture have been executed, or be-
fore the financing statement is filed, or
before the request for obligation of
funds is signed by the loan approving
official.

[43 FR 55883, Nov. 29, 1978, as amended at 54
FR 47959, Nov. 20, 1989]

§§1941.68-1941.70

§1941.71 Fees.

The borrower will pay all fees for fil-
ing or recording financing statements,
mortgages, or other legal instruments
and will pay all notary and lien search
fees incident to loan transactions. Pay-
ment will be made from personal funds
or from the proceeds of the loan. When-
ever FmMHA or its successor agency
under Public Law 103-354 employees ac-
cept cash to pay for filing or recording
fees or for the cost of making a lien
search, Form FmHA or its successor
agency under Public Law 103-354 440-12,
“Acknowledgment of Payment for Re-
cording, Lien Search, and Releasing
Fees,” will be executed. FmMHA or its
successor agency under Public Law 103-
354 employees will make it clear to the
borrower that any fee so accepted is
not received by the Government as a
payment on the borrower’s debt, but is

[Reserved]
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accepted only for paying the recording,
filing, or lien search fees on behalf of
the borrower.

§§1941.72-1941.74 [Reserved]

§1941.75 Retention and use of security
agreements.

Original executed security agree-
ments will not be altered or destroyed,
and will remain in the case file when
new security agreements are taken.
Changes in security property will be
noted only on the work copy. When an
additional security agreement covering
all collateral for the debt is taken, the
work copy of the previous security
agreement may be destroyed.

§§1941.76-1941.78 [Reserved]

§1941.79 Future advance and after-ac-
quired property clauses.

The future advance and after-ac-
quired property clauses of security
agreements will be considered valid in
all respects in UCC States unless other-
wise provided in a State supplement.

(a) Future advance clause. A properly
prepared, executed, and filed or re-
corded FmHA or its successor agency
under Public Law 103-354 financing
statement and a properly prepared and
executed FmHA or its successor agency
under Public Law 103-354 security
agreement give FmHA or its successor
agency under Public Law 103-354 a se-
curity interest in the property de-
scribed. This security interest covers
future loans, advances, and expendi-
tures, as well as any other FmHA or its
successor agency under Public Law 103-
354 debts evidenced by notes and any
advances or expenditures for debts evi-
denced by such notes. However, when a
borrower’s indebtedness is paid in full,
a new security agreement must be
taken in all cases to secure an initial
loan made following the payment in
full.

(b) After-acquired property clause.
After a security interest is acquired in
certain property, any property (except
fixtures) acquired which is of the same
type as that described in the financing
statement and security agreement will
also serve as security for the debt. The
after-acquired property clause in the
security agreement will encumber
crops grown on the land described in
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the security agreement and financing
statement, provided the crops are
planted or otherwise become growing
crops within 1 year of the execution
date of the security agreement, or
within such other period as provided in
a State supplement. FmHA or its suc-
cessor agency under Public Law 103-354
after-acquired security interests take
priority over other security interests
perfected after the FmHA or its suc-
cessor agency under Public Law 103-354
financing statement is filed, except as
stated in §1941.60.

(c) State supplements. A State supple-
ment concerning future advance and
after-acquired property clauses will set
forth requirements for filing or record-
ing security instruments in that State.
This will assist County Supervisors in
other States who request such informa-
tion in accordance with §1941.57(g). A
State supplement will also be issued
when OGC determines that it is needed
to reflect any amendments made to a
State’s UCC.

§§1941.80-1941.83 [Reserved]

§1941.84 Title clearance and closing
requirements.

(a) For loans over $10,000, title clear-
ance is required when real estate is
taken as primary security.

(b) For loans of $10,000 or less, and
loans for which real estate is taken as
primary security, a certification of
ownership and verification of equity in
real estate is required. Certification of
ownership may be in the form of a no-
tarized affidavit which is signed by the
applicant, names the record owner of
the real estate in question and lists the
balances due on all known debts
against the real estate. Whenever the
County Supervisor is uncertain of the
record owner or debts against the es-
tate security, a title search will be re-
quired.

(c) Title clearance is not required
when real estate is taken as additional
security, as defined in §1941.4 of this
subpart.

(d) When real estate is taken as pri-
mary security, as defined in §1941.4 of
this subpart, title clearance and loan
closing requirements will be carried
out in accordance with subpart B of
part 1927 of this chapter.

§1941.84

(e) If any prior liens against the real
estate offered as security contain pro-
visions (such as future advance clauses
not limited to a specific amount) that
could jeopardize either the security po-
sition of the Government or the appli-
cant’s ability to meet the obligations
of the prior liens and FmHA or its suc-
cessor agency under Public Law 103-354
loan, the prior lienholders involved
must agree in writing, before the loan
is closed, to modify, waive, or subordi-
nate such objectionable provisions.

(f) If a lien is to be taken on real es-
tate which is already subject to a lien,
and if State law allows a prior
lienholder to foreclose on a loan (under
power of sale or otherwise) without no-
tifying a junior lienholder of the fore-
closure proceedings, the prior
lienholders must agree, in writing, to
give FmHA or its successor agency
under Public Law 103-354 advance no-
tice of all foreclosure proceedings and
of any assignment of the mortgage.

(g) Each real estate lien will be taken
on Form FmHA or its successor agency
under Public Law 103-354 1927-1 (State),
‘““Real Estate Mortgage or Deed of
Trust for ,”’ unless a state
supplement requires the use of another
form.

(h) If the real estate offered as secu-
rity is held under a purchase contract,
the following conditions must exist:

(1) The applicant must be able to pro-
vide a mortgageable interest in the
real estate.

(2) The applicant and the purchase
contract holder must agree, in writing,
that any insurance proceeds received
to compensate for real estate losses
will be used only to replace or repair
the damaged real estate. If necessary,
the applicant will negotiate with the
purchase contract holder to arrive at a
new contract without any provisions
objectionable to either FmMHA or its
successor agency under Public Law 103-
354 or the lender.

(3) If a satisfactory contract of sale
cannot be negotiated or if the purchase
contract holder refuses to agree to
apply the insurance proceeds toward
the repair or replacement of the real
estate and wants to retain some of the
proceeds as an extra payment on the
balance owned, the applicant will make
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